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law would apply to all unincorporated 
entities formed in the past ten years? 
Would the predecessor (Kintner) Reg- 
ulations (301.7701-1 et seq.) apply? If 
so, would many of these entities be 
classified as associations taxable as 
corporations? If the Kintner Regula- 
tions have been revoked and are not 
retroactively reinstated, would the 
common-law classification principles 
under Morrissey become applicable? 
Would widespread invalidation result 
thereunder? 

Would the holding of a court reach- 
ing a broad anti-taxpayer result apply 
on a prospective basis only? Or would 
thousands of limited partnerships and 
LLCs suddenly find themselves subject 
to double taxation? Because they had 
filed Forms 1065, in reliance on the 
check-the-box Regulations, would 
their failure to have filed Forms 1120 


(if they were deemed corporations for 
tax purposes from their beginnings) 
mean that the statute of limitations re- 
mains open for all ten years? (We rec- 
ollect analogous case law involving 
other returns holds that the statute of 
limitations would run, notwithstanding 
the taxpayer’s filing the wrong form.) 

Would the Sixth Circuit (or any 
other court) reach such a draconian 
result? If it did, would Treasury, the 
IRS, or Congress be able to act retroac- 
tively, to cure the problem back to 
1996? 

If the Sixth Circuit invalidated the 
Regulations, would the government 
seek Supreme Court review? Given that 
Littriello is a case of first impression, 
would the Supreme Court deny certio- 
rari because at this time there is no 
conflict among the circuit courts? In 
that event, how many years might it be 


until there were another appellate 
court opinion, and one validating the 
Regulations, at that (so that there is a 
true conflict between two circuits)? Or 
would the Supreme Court likely grant 
certiorari to the government in Littriel- 
lo if it loses in the Sixth Circuit, in light 
of the dozens of amicus curiae sup- 
porting briefs that are sure to be filed 
by bar associations, accounting soci- 
eties, industry groups, and others de- 
crying the invalidation of the Regula- 
tions? 

We really don’t think the Sixth Cir- 
cuit (or any other reasonable court) 
would invalidate the check-the-box 
Regulations. If a court did, we don’t 
think a broad (corporate reclassifica- 
tion) approach would be applied to all 
or a large number of pass-through en- 
tities that thought they were safe. 

But what if? 
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